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HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT /CASE 

DISTRICT:SONITPUR 

IN THE COURT OF CIVIL JUDGE, SONITPUR : : AT TEZPUR 

Present: Dr. C.Khanikar, AJS 

  21st day of January, 2023 

Title Suit No. 29 of 2020 

Sri Atul Chandra Deka 

S/o Late Lalit Chandra Deka 

Residing at L.B. Road, Tezpur Town, 

PO&PS - Tezpur 

Dist- Sonitpur,Assam 

      ----- Plaintiff      

-Vs.- 

        Smt. Manjula Kuthari 

        W/O Late Rajendra Singh Kothari 

Resident of Main Road, Ward No.9, 

Bargola Complex, Tezpur Town, 

PO& PS- Tezpur 

Dist – Sonitpur, Assam   ----- Defendant 

 

          On 21-12-2022 this suit/case coming on for final hearing in 

the present of:     

 

Advocate for Plaintiff: Sri N. Sharma.    

Advocate for Defendant: None. 

  

and having stood for consideration to this day the court delivered the 

following Judgment: 
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Title Suit No. 29 of 2020 

J U D G M E N T 

1. This is a suit for specific performance of contract 

for sale of land, delivery of possession, permanent 

injunction, costs of the suit and other reliefs along with 

alternative reliefs. 

2.    Brief fact of the plaintiff’s case as projected in 

the plaint is that the defendant is the owner and possessor 

of 1 B 2K 18 L of special trade site land under dag No. 

1336 of P.P No.591 of Tezpur Town, 3rd part, Mahabhairab 

Mouza, Sonitpur, along with commercial RCC complex and 

Assam Type Rooms therein. The entire land and buildings 

were under the management of the defendant. The 

defendant entered into an agreement for sale dated 22-08-

2017 for sale of land measuring 2K 26L (hereinafter 

referred as suit land) out of the aforesaid total land 

measuring 1 B 2K 18 L, to the plaintiff, for a total 

consideration of Rs. 60,00,000/- and received Rs. 

5,00,000/- as advance money. The receipt of the advance 

sale consideration is acknowledged by the defendant on 

the day of executing the agreement for sale dated 22-08-

2017. It was agreed that the remaining Rs. 55,00,000/- will 

be paid by the plaintiff to the defendant at the time of 

execution of the registered sale deed. The parties have 

also executed an affidavit dated 03-10-2019 for sale of the 

suit land and premises, before the notary public. It was 

agreed that the cost of obtaining permissions and 
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registration will be borne by the plaintiff and the defendant 

equally. Thereafter, the plaintiff has been repeatedly 

requested the defendant to execute the registered sale 

deed of the suit property (Suit land and Assam Type 

building standing thereon), in favour of the plaintiff at the 

joint cost of the plaintiff and the defendant by accepting 

the balance consideration. Although the defendant 

promised to execute the registered sale deed within six 

months from the date of agreement, she did not co-

operate to obtain the required sale permissions, in spite of 

repeated requests by the plaintiff. It was heard that the 

defendant is trying to sell/ transfer the suit land to some 

other person at higher price by violating the terms of the 

agreement dated 22-08-2017 and hence having no other 

way the plaintiff filed this suit for specific performance of 

contract for execution of the registered sale deed in 

respect to the suit land in favour of the plaintiff and for 

permanent injunction, prohibiting the defendant for 

selling/transferring the suit land to any other person. 

 Hence, the present suit is. 

3. Following the summons the defendant has 

appeared and contested the suit by filing written 

statement.  

4. According to the defendant this suit is not 

maintainable, barred by the principle of waiver, estoppels 

and acquiescence. There is no cause of action for the suit 

and the plaintiff’s suit is liable to be dismissed.  
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5. Defendant has categorically denied all the 

allegations made against him by the plaintiff and stated 

that the suit land was already occupied by a relative of the 

plaintiff and as such the plaintiff has indirect possession 

over the said land, although the same was not in the name 

of the plaintiff. There was one written agreement and 

another oral agreement with regard to the sell and 

purchase of the suit land for payment of the consideration 

amount partly in cheque and partly in cash. The written 

agreement was in respect of the consideration to be paid 

in cheque and the oral agreement was for payment of Rs. 

45,00,000/- in cash. But the plaintiff has left out the oral 

agreement regarding the payment of consideration amount 

in cash. The defendant is ready to execute the sell and also 

to complete the formalities on the condition that the sale 

consideration has to be paid by the plaintiff as per the 

agreed terms of Rs. 1 Crore (as per oral and written 

agreement). By believing the plaintiff’s oral agreement, the 

defendant who is an aged lady agreed to put her 

signatures in the written agreement and also sworn the 

affidavit and later on also took initiative in obtaining the 

sale permission by endorsing her signatures, but the 

plaintiff had avoided the oral agreement totally and started 

to stress only on the written agreement. Thus until and 

unless, the plaintiff has not paid the total sale 

consideration of Rs. 1 Crore, the sale deed cannot be 

executed. The defendant is also ready to return the 

advance consideration of Rs. 5,00,000/- to the plaintiff, if 
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the plaintiff is not interested to purchase the suit property 

at Rs. 1 Crore. The plaintiff exercised fraud upon the 

defendant by suppressing the oral agreement between 

them and hence the plaintiff is not entitled to any relief 

and the suit of the plaintiff is liable to be dismissed with 

cost. 

6. Upon the pleadings of both the parties, the 

following issues have been framed: 

1) Whether the suit is maintainable in its present 

form? 

2) Whether there is any cause of action for the suit? 

3) Whether on 22-08-2017 a written agreement for 

sale was executed between the plaintiff and 

defendant for sale and purchase of schedule land 

at total consideration of Rs. 60,00,000/- (Rupees 

Sixty Lakhs) only and the plaintiff paid Rs. 

5,00,000/- (Rupees Five Lakhs) only to the 

defendant as advance? 

4) Whether the defendant violated the terms of 

contract of sale dated 22-08-2017 by way of not 

executing any registered sale deed in favour of 

the plaintiff? 

5) Whether the plaintiff is ready and willing to 

perform his part as per the terms of concluded 

contract of sale dated 22-08-2017? 
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6) Whether the plaintiff is entitled to get a decree of 

specific performance of concluded contract of 

sale dated 22-08-2017? 

7) Whether the plaintiff is entitled to the any other 

relief(s), as prayed for? 

8) To what relief (s), if any, the parties are entitled? 

7. At the trial the plaintiff has adduced two 

witnesses and also placed reliance on some documents in 

support of his case which are marked as Exhibits. 

8. At the end of the trial the plaintiff side has oral 

arguments in support of their case. 

9. Heard the learned lawyer. I carefully scanned 

the entire evidence as well as documents on records in 

order to arrive at a just decision in the suit. 

DISCUSSIONS, DECISSIONS AND REASONS FOR 

DECISION:  

Issue No. (1): Whether the suit is maintainable in its 

present form? 

10.  In the written statement, the defendant has 

written that the suit is not maintainable. But no specific 

plea was taken in the W.S as to how the suit is not 

maintainable. However, during cross-examination of the 

PW.1 it was brought into light by the defendant side that 

the suit is not maintainable for not impleading Sri Naba 

Jyoti Deka as a party to this suit. 



 
 

7 
 

11.  On perusal of the case record, it appears that 

this is a suit for specific performance of contract. Sri 

Nabajyoti Deka is neither a party to the contract nor he is 

the owner of the suit property. He has not raised any 

objection in the proposed sale, nor he claims any right over 

the suit property. The dispute here is purely between the 

plaintiffs and the defendant regarding performance of the 

contract, i.e., payment of balance sale consideration and 

execution of sale deed. Here, no right to relief exists on or 

against Sri Nabajyoti Deka. As such, he is neither a 

necessary party nor a proper party to this suit. Hence, I 

hold that the suit is maintainable in its present form.      

Issue No.(1) is decided affirmative. 

Issue No. (2): Whether there is any cause of action for 

the suit? 

12.  Cause of action is nothing but a bundle of facts, 

which is ascertained by one party and denied by the other. 

In this suit the plaintiff has asserted that the defendant 

was agreed to sell the suit property to the plaintiff for Rs. 

60 Lakhs and accordingly executed a written deed of 

agreement for sale. On the other hand, the defendant has 

submitted that the suit property was agreed to sell to the 

plaintiff for Rs. 1 Crore and not for Rs. 60 Lakhs. According 

to the plaintiff the written agreement for the sale is a 

concluded contract and hence he prayed for specific 

performance of the said contract. Thus, the disput between 

the parties here is that whether the plaintiff is entitled to a 
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decree for specific performance of the contract on the 

basis is the written argument between the parties. This is 

nothing but the cause of action, which is to be decided by 

a court of Civil Law. Hence, I hold that there is cause of 

action for the suit.    

            Issue No.(2) is decided affirmative. 

Issue No. (3): Whether on 22-08-2017 a written 

agreement for sale was executed between the plaintiff and 

defendant for sale and purchase of schedule land at total 

consideration of Rs. 60,00,000/- (Rupees Sixty Lakhs) only 

and the plaintiff paid Rs. 5,00,000/- (Rupees Five Lakhs) 

only to the defendant as advance? 

13.   The plaintiff has stated in the plaint that the 

defendant agreed to sell the suit property to the plaintiff 

for Rs. 60,00,000/- and he paid Rs. 5,00,000/- as advance 

consideration for the same. On the death of plaintiff Atul 

Ch. Deka, his legal heirs Smti Pranita Deka and Smti. 

Manjushree Deka were substituted as plaintiffs in place of 

Lt. Atul Chandra Deka. The plaintiff No.2 Smti. Manjushree 

Deka as PW.1 has re-iterated the same facts in her 

evidence, as stated in the plaint. She has exhibited the 

written agreement  executed between the defendant and 

the deceased plaintiff Lt. Atul Chandra Deka as Ext.1. She 

has also exhibited the affidavit executed by the defendant 

Smti. Manjula Kuthari and deceased plaintiff Lt. Atul 

Chandra Deka as Ext.5, which is regarding the agreement 

to sell-purchase and transfer of the suit property by the 
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defendant to the deceased plaintiff. PW.1 has also 

exhibited the receipt regarding the payment advance 

consideration of Rs. 5 Lakhs through RTGS in favour of the 

defendant as Ext.7 and the Bank Statement of the 

deceased plaintiff Atul Chandra Deka showing transfer of 

Rs. 5 Lakhs from his bank account in favour of the 

defendant as Ext.8. The Ext.1 written agreement is not 

disputed by the defendant side. The defendant has 

admitted the fact of execution of Ext.1 written deed of 

agreement for sale. Advance payment of Rs. 5 Lakhs is 

also admitted by the defendant. It is specifically stated in 

paragraph 18 of the W/S that the defendant is ready to 

return the advance amount of Rs. 5 Lakhs to the plaintiff. 

Thus, the fact of execution of Ext.1 deed of agreement for 

sale and payment of Rs. 5 Lakhs as advance consideration 

are not disputed. These are the admitted facts. The 

dispute here is that there is an oral agreement for the 

payment of Rs. 45 Lakhs in cash. According to the 

defendant by virtue of the oral and written agreement 

together, still remaining due of the total sale consideration 

to the defendant by the plaintiff is Rs. 1 Crore. 

14.  On perusal of the C/R, it appears that the 

defendant side has not adduced any evidence regarding 

that oral argument. No evidence is found that there is any 

oral agreement for the payment of Rs. 45 Lakhs by the 

plaintiff to the defendant for the said suit property in 

addition to the written agreement for payment of Rs. 60 

Lakhs. On the other hand, Ext.1 clearly states that the total 
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sale price of the schedule property is finally fixed at Rs. 60 

Lakhs and this consideration amount shall not be reduced 

or increased under any circumstance. It is also written in 

Ext.1 that the vendor (defendant) acknowledged the 

receipt of Rs. 5 Lakhs only the out of total price of Rs. 60 

Lakhs, as advance payment. The balance amount of said 

consideration amounting to Rs. 55 Lakhs, shall be paid by 

the purchaser (plaintiff) to the vendor (defendant) at the 

time of execution of the registered sale deed by the vendor 

(defendant) in favour of the vendee (plaintiff). 

15.  When a transaction has been reduced to 

writing either by agreement of the parties or by 

requirement of law, the writing becomes the exclusive 

memorial thereof, and no evidence shall be given to prove 

the transaction, except the document itself or secondary 

evidence of its contents where such evidence is admissible. 

The rule is based on the principle that the best evidence, 

of which the case in its nature is susceptible, should always 

be presented. This rule does not demand the greatest 

amount of evidence which can possibly be given of any 

fact, but its design is to prevent the introduction of any 

fact which, from the nature of the case, supposes that 

better evidence is in the possession of the party. The best 

evidence about the contents of a document is the 

documents itself and it is the production of the document 

that is required by this section in proof of its contents. 
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16.  In the case in hand, the written agreement 

Ext.1 is very clear as to its conclusiveness and the fixed 

amount of sale consideration. Thus, this Ext.1 has excluded 

the oral agreement, as claimed by the defendant, 

regarding the consideration amount of the suit property. 

Thus, in view of the discussion of the foregoing 

paragraphs, it appears that execution of the written 

agreement dated 22-08-2017 is admitted by both sides. 

Payment of advance consideration of Rs. 5 Lakhs is also 

admitted by both sides. In absence of any evidence 

regarding the oral agreement, on the basis of contents of 

Ext.1, it is seen that the total consideration of the suit 

property is fixed at Rs. 60 Lakhs. Hence, I hold that on 22-

08-2017 a written agreement for sale was executed 

between the plaintiff and defendant for sale and purchase 

of schedule land at total consideration of Rs. 60,00,000/- 

(Rupees Sixty Lakhs) only and the plaintiff paid Rs. 

5,00,000/- (Rupees Five Lakhs) only to the defendant as 

advance.  

  Issue No.(3) is decided affirmative. 

Issue No. (4): Whether the defendant violated the terms 

of contract of sale dated 22-08-2017 by way of not 

executing any registered sale deed in favour of the 

plaintiff? 

17.   In the plaint it is stated that in spite of several 

requests by the plaintiff, the defendant neglected and 

refused to execute the registered sale deed in favour of the 
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plaintiff regarding the suit land, by accepting the balance 

consideration of Rs. 55 Lakhs. The defendant in the written 

statement has specifically stated that she will sell the suit 

land to the plaintiff only on payment of Rs. 1 Crore. 

Without that no sale can take place. But, this demand of 

Rs. 1 Crore is beyond the limits of agreed sale 

consideration as discussed in issue No. (3). As such, it 

appears that the defendant is violated the terms of the 

contract of sale dated 22-08-2017 and hence the 

defendant is neglecting/refusing to perform her part of 

contract by executing the registered sale deed in favour of 

the plaintiff by accepting the balance consideration of Rs. 

55 Lakhs. 

 Issue No.(4) is decided affirmative. 

Issue No. (5): Whether the plaintiff is ready and willing to 

perform his part as per the terms of concluded contract of 

sale dated 22-08-2017? 

18.   The plaintiff has stated that the plaintiff is 

ready and willing to perform the plaintiff’s part of contract 

as per the terms of the concluded contract of sale dated 

22-08-2017. In support of that, the plaintiff has adduced 

the evidence of PW.1 and PW.2. The defendant also has 

not denied the fact that she is not willing to execute the 

sale deed regarding the suit land for total sale 

consideration for Rs. 60 Lakhs. She has demanded Rs. 1 

Crore from the plaintiff instead of balance consideration of 

Rs. 55 Lakhs. Thus, it is seen that the defendant is 
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refusing/neglecting to perform her part of contract as per 

the terms of concluded contract of sale dated 22-08-2017. 

The defendant has stated that the plaintiff has avoided the 

oral agreement of payment of Rs. 45 Lakhs. But the said 

oral agreement is not proved. What is found from the case 

record is that there is only a written agreement for sale 

dated 22-08-2017. The defendant has stated that the 

plaintiff side has pursued only the said written agreement 

dated 22-08-2017 and avoided the oral agreement. Thus, 

from the contentions of both the parties, it appears that 

the plaintiff is ready and willing to perform the plaintiff’s 

part as per the written agreement for sale dated 22-08-

2017. 

 Issue No.(5) is decided affirmative. 

Issue No. (6): Whether the plaintiff is entitled to get a 

decree of specific performance of concluded contract of 

sale dated 22-08-2017? 

19.   From the decision of  issue No.(3), it is seen 

that there is a valid agreement for sale of the suit property 

for Rs. 60 Lakhs. From the decision of issue No. (4) and 

(5), it is seen that the defendant has violated the terms of 

the said agreement and the plaintiff is ready and willing to 

perform the plaintiff’s part of contract. Hence, the plaintiff 

is entitled to a decree for specific performance of contract 

of sale dated 22-08-2017.    

 Issue No.(6) is decided affirmative. 
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Issue Nos. (7) and (8): 

(7) Whether the plaintiff is entitled to the any other 

relief(s), as prayed for? 

(8) To what relief (s), if any, the parties are entitled? 

 

20.  For convenience of discussion and to avoid 

unnecessary repetition, these two issues are taken 

together for discussion. 

21.       From the decision of the issue No.6, it is seen 

that the plaintiff is entitled to a decree for specific 

performance of contract of sale dated 22-08-2017. The 

defendant is to execute the registered sale deed in favour 

of the plaintiff in respect to the suit property on payment 

of balance consideration of Rs. 55 Lakhs by the plaintiff to 

the defendant. As a consequential relief, the plaintiff is also 

entitled to a decree for delivery of possession of the suit 

property, permanent injunction prohibiting and restraining 

the defendant from selling/transferring the suit land to any 

other persons and cost of the suit.   

    ORDER 

22.     The suit of the plaintiff is decreed on contest 

with cost. 

23.       It is declared that the plaintiff is entitled to 

a decree for specific performance of contract of sale 

dated 22-08-2017. The defendant is to execute the 

registered sale deed in favour of the plaintiff in 
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respect to the suit property on payment of balance 

consideration of Rs. 55 Lakhs by the plaintiff to the 

defendant. As a consequential relief, the plaintiff is 

also entitled to a decree for delivery of possession 

of the suit property, permanent injunction 

prohibiting and restraining the defendant from 

selling/transferring the suit land to any other 

persons and cost of the suit. 

24.  Let prepare the decree. 

25.           Let copy of this Judgment be furnished to 

the parties subject to payment of costs. 

Given under my hand and seal of this court on the 

21st day of January, 2023. 

 

 

 

 

 

   A P P E N D I X 

Plaintiff’s witnesses: 

P.W1:     Smti. Manjushree, plaintiff 

P.W2:     Sri Nabajyoti Deka 

Defendant’s witnesses:  

NIL 

 

(C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur 
 

 

 

 

Sonitpur, Tezpur 
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Exhibits  of the Plaintiff: 

Ext.1 :  Agreement for sale between plaintiff and 

Defendant dated 22-08-2017. 

        Ext.2:  Non Encumbrance Certificate of Land Under 

Dag No. 1336 of PP No. 591 of village Tezpur 

Town 3rd Part, Mouza- Mahabhairab. 

Ext.5 : Affidavit as to agreement for sale between 

Plaintiff and Defendant 03-10-2019 between Plaintiff and 

Defendant Notarised before the Notary Public Tezpur. 

Ext. 6 : Tezpur Municipal Board Tax Deposit Receipt for 

obtaining sale permission. 

Ext.7 :  Receipt as to payment of Rs. 5,00,000/- 

through RTCs in favour of the Defendant from HDFC Bank 

to the Bank of Defendant with Punjab National Bank. 

Ext.8 :  Bank statement as to payment of Rs. 

5,00,000/- from the account of plaintiff lying with HDFC 

Bank, Tezpur Branch I favour of the defendant. 

Ext.9 :  GST registration of M/S Lalit Textile Chowk 

Bazar. 

Ext.10 :  Trade License of Tezpur Municipal Board, 

Tezpur. 

Exhibits of the defendant: 

Nil       
 

 

 (C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur 

 

 

 

 


